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THE PUBLIC SERVICE COMMISSIONS LAW OF NEW YORK 

STATE 

By Hon. Thomas M. Osborne 
Member of the New York State Public Service Commission 

Not long ago, New York's public service commission of the second 
district held a session in the city of Rochester. A gentleman repre- 
senting the chamber of commerce of that city opened the proceedings 
by a brief address, saying some pleasantly flattering things about the 
commission, and eulogizing the law which had formed it : adding in 
effect that the business men of Rochester had favored the law and 
welcomed the commission; that they welcomed it especially because 
they regarded it as a great barrier of safety for the business world 
against dangerous socialistic ideas, such as government ownership of 
railroads and the like. 

Sitting as a member of that commission, I could not help smiling at 
an amusing coincidence. Exactly one hour before, on the train com- 
ing from Buffalo that morning, I had been greeted by a pleasant 
gentleman, who introduced himself saying that he had attended all 
our sessions in Buffalo; adding with much enthusiasm that he espe- 
cially welcomed the public service commissions law as he regarded 
it as the first great step in the direction of government ownership. 

It is surely not often that a law can thus receive the unqualified 
approval of those who are diametrically opposed in their theories; 
and I am inclined to think that it is an evidence of the real states- 
manship underlying the law that it can be thus recognized by both 
sides as a step in the direction of ultimate truth — whatever the nature 
of that ultimate truth may turn out to be. 

In the relations of its public service corporations to the public on 
the one side and the State on the other, New York has suffered as 
much as any State of the Union from reckless disregard of the rules 
of sound finance. In fact we have had more than our share of that 
violation of monetary sanity, of economic morals (to say nothing of 
economic decency) which has attended the great development of our 
public utilities in the last fifty years. From the days of the old New 
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York Central and Erie Railroad fights down through those of the 
Broadway Surface Railroad, to those of the " Interborough Metro- 
politan," that history has been one of disorder, scandal and dis- 
grace. The public conscience, stimulated by the public interest, has 
at times cried out and effected spasmodic reforms; but New York 
public service corporation finance has still remained what old John 
Adams nearly a century ago- called its politics, "the Devil's own 
incomprehensible ." 

But of late years, stimulated by more careful analysis and study 
of the fundamental character of public utilities on the part of lawyers 
and economists, there has been growing up a deep and widespread 
sense of injury and grievance. It is not unnatural that this should 
be so ; how could it be otherwise, when the people watched the opera- 
tions of various reckless promoters and financiers, and saw those 
favored individuals amassing vast fortunes, the origin of which lay 
in the public grants of franchises given away by State or municipali- 
ties, and too often given by faithless public servants under revolting 
concomitants of bribery and corruption. 

It would be a tempting task to enter upon a detailed study of the 
various elements in the resulting situation, and especially as related 
to politics; but such an inquiry would carry us too far afield. To 
understand the origin of the New York public service commissions 
law, however, it is necessary to refer briefly to the State election in 
1906 and to recall the fact that at that time the wrath of a long- 
suffering and much abused public seemed to be fast gathering to the 
point of political explosion. 

It is at such periods, when the people have lost confidence in their 
servants, in their old leaders, in the very framework of the social struct- 
ure; have apparently almost lost faith in democratic self-government 
itself and are calling for some political Moses to lead them out of their 
bondage, that there comes the moment eagerly awaited by the demago- 
gue. Trading upon the righteous anger of the just, upon the prejudices 
of the unreasoning, upon the cupidity of the mercenary, upon the 
timidity of the politician, the demagogue becomes suddenly a menace 
to society; a menace, not because he may not be entirely right in his 
analysis of the situation, but because from the nature of the case he is 
a destructive and not a constructive force; and because he is always 
seeking, not how to apply genuine remedies, not how to safeguard 
the interests of the mass, but only how to turn the situation to his 
personal advantage; a menace, because even if he is honest in his aims, 
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he has faith in progress by revolution rather than progress by evolu- 
tion, believing in miracles rather than in science. 

The difference between the demagogue and the statesman is cleverly 
illustrated in a story told by Lord Cromer in a recent speech: 

A conjurer exhibited in London some few years ago. He invited 
one of the audience to lend him his hat. He then, to all appearances, 
cut it into small pieces, and eventually, of course, gave it back to the 
owner uninjured. He then invited anyone among the audience to 
do the same. A young officer of the army stepped on to the plat- 
form and said he would like to try. He borrowed a hat from a confid- 
ing old gentleman, and cut it into small pieces. Then he stepped 
down from the stage with the remark, 'I can only do the cutting part. 
I leave the rest to the professional conjurer.' The owner of the hat" 
adds Lord Cromer dryly, "was not altogether satisfied." 

It is distinctly to the credit of the people of New York State that 
in the midst of a genuine crisis of political feeling there should have 
been shown such careful weighing of all considerations before political 
action; that amid forceful appeals to passion and prejudice, based 
upon undoubted public grievances there should have been upon both 
sides so much honest endeavor to think clearly and act justly. Prob- 
ably at no election ever held in New York was there so complete a 
breakdown of the ordinary political barriers. Republicans by thou- 
sands voted the democratic ticket in whole or in part; democrats by 
tens of thousands voted the republican ticket in whole or in part. 
While outwardly the old party forms were maintained, in reality 
party ties in a large measure ceased to exist. 

It was in truth not merely an interesting, it was a momentous elec- 
tion; and one the importance of which, not only to the people of 
New York State but to the whole nation, becomes more evident the 
farther away from it we get. As the campaign developed it became 
a genuine choice between the gospel of disorder, 1 under cover of a 
righteous outbreak against existing conditions on the one side, and 
on the other calm, sane and orderly progress. And it is a humorous 
illustration of the irony of history that the republican party, which of 
the two political parties may fairly be held by far the more responsi- 
ble for the evils of the situation, should have been the one to place in 
nomination the genuine reformer; while the democratic party should 

1 "As between rottenness and riot," said Mr. Bourke Cochran, when defending 
his candidate at the Buffalo convention, "I prefer riot." An unique way, cer- 
tainly, of recommending a man as nominee for governor. 



290 PROCEEDINGS OP THE 

have thrown away the chance of a generation by allowing its oppo- 
nents to play once more the old game so aptly described by Disraeli 
at the time of the repeal of the corn laws, when he averred that Peel 
had caught the whigs in bathing and run off with their clothes. 

The result of the election was to seat in the governor's chair an 
able and successful lawyer, a republican who aims always to place 
State interests before partisan advantage, a man of the sincerest and 
most confirmed honesty, of high ideals of public service, of determined 
convictions yet open mind; moreover, a man who realized fully that 
his election was simply an expression of public confidence in him 
personally in the midst of his party's defeat. Governor Hughes 
realized to the full the political difficulties of the situation, and the 
dangerous temper of the public mind along with the genuine grievances 
which lay behind and were the cause of it; so he at once set himself to 
grapple with the dangers and difficulties of the situation in the calm 
temper of a true statesman. The public service commissions bill 
was the outcome. 

ii 

The law as it was passed contains five articles; the first establishes 
the public service commission and deals with certain general pro- 
visions; the second lays down the provisions relating to railroads, 
street railroads, and other common carriers; the third states the 
powers of the commission relating to such railroads, street railroads 
and other common carriers; the fourth deals with gas and electric cor- 
porations; and the fifth abolishes former railroad, gas and electricity, 
and rapid transit commissions and ends with a few general provisions. 
The main points of the law may be briefly touched upon: 
1. By article one the State is divided into two districts with a 
separate and independent commission of five for each district. The 
first district includes what is known as Greater New York, the four 
counties of New York, Kings, Queens, and Richmond (or New York 
City, Brooklyn, Long Island City and Staten Island), and the second 
includes all other counties in the State. The reason for this is per- 
haps more obvious to a New Yorker than to anyone outside the State; 
but the truth is that the problems in the two districts are so very 
distinct that the wisdom of the separation has become more and more 
apparent since the two commissions began their labors. For instance 
the great problem of rapid transit in New York City, involving the 
building of subways, and the closely related and equally difficult 
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problem of regulating the vast traffic across Brooklyn bridge at the 
end of each working day have no counterparts up the State. On the 
other hand the State has its own peculiar problems; the network of 
railways, large and small — each with its own system of management, 
good or bad — each with its own financial history, creditable or other- 
wise, and its existing or proposed issue of securities as a result of that 
history, this lies entirely outside of the city. In the city there is but 
one problem involved in the question of gas or electrical supply; 
in the State there are almost as many problems as there are communi- 
ties with corporations supplying gas and electricity. One might say 
that in the city each problem is an obstinate and gigantic unit, while 
in the State each problem has such a dazzling multiplicity of units 
that it is both bewildering and elusive; in short the advantage of 
separate commissions must be obvious upon any serious consideration. 
(Sec. 3.) 

2. The ten commissioners — five for each district — are appointed 
by the governor with the approval of the senate, and subject to 
removal by the governor "for inefficiency, neglect of duty or mis- 
conduct in office." after serving charges and giving due opportunity 
for a public defense. When the law was passed some objections were 
made to giving the governor this practically arbitrary power of 
removal; but it is obvious that that power should rest somewhere, and 
it is far better to throw the responsibility clearly upon the governor, 
who is and should be responsible for the administrative part of 
the State government, than to make him share that responsibility 
with a body like the senate. It is not possible to hold the individual 
members of a senate to account for failures in administration; but it 
is possible to hold the governor to account where he has the power 
of removal and appointment. 

In politics as in business there is necessity for focusing the responsi- 
bility clearly upon the individual; and my own experience in city 
administration leads me to believe that where any legislative body is 
called upon to undertake the work of appointment or dismissal, which 
is properly an administrative function, it is more likely to keep an 
unfit public servant in office than to assist in ejecting him. If it is 
desirable to give to the senate any right to participate in a removal, 
then the power to remove should be granted to either the governor 
or the senate acting independently. Such an arrangement would 
obviate such a long and unedifying deadlock as occurred between 
governor and senate some twenty-five years ago, in the effort to 
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secure the removal of Thomas C. Piatt from the office of quarantine 
commissioner. (Sec. 4). 

3. After providing for counsel, secretary and business force, the 
law proceeds to declare ineligible to appointment as public service 
commissioner anyone holding 

official relation to any * * * corporation subject to the pro- 
visions of this act, or who own stocks or bonds therein. (Sec. 9.) 

The law also provides that no commissioner or employee of the 
commission shall 

solicit, suggest, request or recommend, directly or indirectly, to any 
common carrier * * * the appointment of any person to any 
office" or to receive "any free pass or transportation or any reduction 
in fare * * * or any present, gift, or gratuity of any kind 

from any corporation subject to the the law. As the State pays 
traveling expenses when on business of the commission this provision 
is eminently wise as it prevents the sense of obligation which such 
favors inevitably tend to produce, even when the favor is dictated by 
the law itself. (Sec. 15). 

4. A convenient and necessary provision gives each commissioner 
the full power of the commission in all investigations and hearings; 
although any order of a commissioner must be approved and con- 
firmed by the commission before it becomes operative. Five hearings 
can therefore be going on at once, if necessary, and thus more work 
accomplished in a given time. (Sec. 11). 

5. That at hearings and investigations the commission need not be 
governed by the technical rules of evidence is another clear advantage 
in the work of the commission. To the mind of many laymen, the 
rules of evidence often seem admirably calculated to delay the truth, 
if not to distort, obscure or conceal it; and in the work of the commis- 
sion it is desirable to get at the facts as quickly and as clearly as pos- 
sible. The object to be gained in most cases is immediate relief of 
some sort, and obviously "the law's delay" would largely destroy the 
efficiency of the commission. (Sec. 20.) 

6. All witnesses are duly protected; the law providing that 

no person shall be prosecuted, punished, or subjected to any penalty 
or forfeiture for, or on account of any act, transaction, matter or 
thing concerning which he shall under oath have testified or produced 
documentary evidence; 
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but this immunity does not extend to the corporation with which the 
witness may be connected. (Sec. 20.) 

The commission is given ample power to force the attendance of 
witnesses and secure their testimony, refusal constituting a misde- 
meanor. 

7. Article two prescribes the duties of common carriers which 
term includes, according to the wording of the act 

all railroad corporations, street railroad corporations, express com- 
panies, car companies, sleeping car companies, freight companies, 
freight line companies, and all persons and associations of persons, 
whether incorporated or not, operating such agencies for public use 
in the conveyance of persons or property. (Sec. 2.) 

Such common carriers: 

(a) Shall furnish to the public 

such service and facilities as shall be safe and adequate and in all 
respects just and reasonable" and "all charges made or demanded 
* * * shall be just and reasonable and not more than allowed by 
law or by order of the commission. (Sec. 26.) 

(b) Shall provide proper switch and side-track connections. 
(Sec. 27.) 

(c) Shall file and keep open for 

public inspection schedules showing the rates of fares and charges for 
the transportation of passengers and property; 

and no such rate shall be changed without a thirty days notice to 
the commission unless duly authorized by the commission. (Sees. 
28 and 29.) 

(d) There shall be no "special rate, rebate," or unjust discrimina- 
tion of any kind; no "undue or unreasonable preference;" no "free 
ticket, free pass, or free transportation of passengers or property" 
except to officers and employees of the railway and their families, 
ministers of religion, inmates of hospitals and other specified individ- 
uals. But this provision shall not prevent 

the issuance of mileage, excursion or commutation passenger tickets, 
or joint interchangeable mileage tickets," nor "the issuance of passen- 
ger transportation in exchange for advertising space in newspapers 
at full rates. 

Of course this latter exception to the general rule should be uni- 
form; for instance a special commutation rate from Yonkers to New 
York must be open to anyone in Yonkers. (Sec. 31-33.) 
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(e) Every railroad corporation or other common carrier engaged 
in the transportation of freight shall, upon reasonable notice, furnish 
to all persons and corporations * * * sufficient and suitable 
cars for the transportation of freight in carload lots." Railroads and 
street railroads " shall have sufficient cars and motive power to meet 
all requirements for the transportation of passengers and property." 
And "the commission shall have power to make and by order shall 
make, reasonable regulations for the furnishing and distribution of 
freight cars to shippers, for the switching of the same, for the loading 
and unloading thereof, for demurrage charges in respect thereto, and 
for the weighing of cars and freight offered for shipment or transpor- 
tation by any common carrier. (Sec. 37.) 

8. Article three continues the provisions relating to common 
carriers, dealing especially with the powers of the commission for 
carrying the provisions of article two into effect. Power is given to 
the commission: 

(a) To examine into the "general condition, their capitalization, 
their franchises" and management of all common carriers. (Sec. 45.) 

(b) To examine all books, contracts, records, documents and papers 
and to compel their production. (Sec. 45.) 

(c) To conduct hearings and to take testimony on any proposed 
change of law relating to any common carrier, if requested to do so 
by the legislature, by the senate, or assembly committee on railroads 
or by the governor. (Sec. 45.) 

(d) To prescribe the form of annual reports. (Sec. 46.) 

(e) To investigate accidents — such as in the judgment of the com- 
mission require investigation; and immediate notice to the commis- 
sion of all accidents is prescribed — the law requiring the office of the 
commission to be kept open from 8 a. m. to 11 p. m. (Sec. 47.) 

(/) To investigate as to any act done or omitted to be done by the 
common carrier 

in violation of any provision of law or in violation of any order of the 
commission. (Sec. 48.) 

(g) To fix rates and service. (Sec. 49.) 

(h) To order "repairs or improvements to or changes in any 
tracks, switches, terminals * * * motive power, or any other 
property or device * * * in order to secure adequate service." 

(Sec. 50.) 

(j) To order changes in time schedules by an increase in the number 
of trains, or cars or motive power, or by changes in the time for starting 
its trains or cars. (Sec. 51.) 
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(k) To establish a uniform system of accounts, and prescribe the 
manner in which such accounts shall be kept. (Sec. 52.) 

9. The approval of the commission is necessary in various cases: 

(a) No construction of a railroad or street railroad or any extension 
of existing lines shall be begun without such approval. (Sec. 53.) 

(b) No franchise nor any right to or under any franchise, to own 
or operate a railroad or street railroad shall be assigned, transferred 
or leased 

without the approval of the commission. (Sec. 54.) 

(c) No railroad or street railroad or other stock corporation shall 
purchase, acquire, take or hold any part of the capital stock of any 
other road without the approval of the Commission. (Sec. 54.) 

10. No stocks, bonds, notes or other evidences of indebtedness 
(except notes payable within twelve months) shall be issued without 
an order from the commission authorizing such issue, stating that in 
the opinion of the commission the use of the capital to be secured by 
such issue, is reasonably required for the 

acquisition of property, the construction, completion, extension, or 
the improvements of its facilities, or for the improvement or mainte- 
nance of its service or for the discharge or lawful refunding of its 
obligations. 

But it is expressly provided 

that the commission shall have no power to authorize the capitaliza- 
tion of any franchise or the right to own, operate or enjoy any fran- 
chise whatever in excess of the amount (exclusive of any tax or 
annual charge) actually paid to the State or to a political sub-division 
thereof as the consideration for the grant of such franchise or right. 

A merger or consolidation of existing companies is not forbidden; 
but the law provides that 

the capital stock of a corporation formed by the merger or consolida- 
tion of two or more other corporations (shall not) exceed the sum of 
the capital stock of the corporations so consolidated, at the par value 
thereof, or such sum or any additional sum actually paid in cash; nor 
shall any corporation hereafter issue any bonds against or as a lien 
upon any contract for consolidation or merger. (Sec. 55.) 

11. The penalties for failure to comply with an order of the com- 
mission are drastic. Every day's violation constitutes a separate 
and distinct offense and for each offense the offender incurs a penalty 
of $5000 if he be a common carrier, or $1000 if he be a corporation 
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other than a common carrier. Every individual who procures, aids 
or abets any violation or who fails 

to obey, observe and comply with any order of the commission or any 
provision of the commission, or who procures, aids or abets any such 
common carrier or corporation in its failure to obey, observe and 
comply with any such order or provision, shall be guilty of a misde- 
meanor. (Sees. 56-58.) 

12. In case the commission shall be of opinion that a common 
carrier by action or failure to act is violating the law or an order of 
the commission, it shall direct counsel to commence an action to 
secure relief by way of mandamus or injunction; and the court shall 
require an answer within twenty days. (Sec. 57.) 

13. Article four applies practically similar provisions to the gas 
and electrical companies of the State. It also provides for inspection 
of all gas and electric meters. (Sec. 67.) The commission has the 
right to fix rates upon proper complaints as to quality or price, not 
only that supplied by private persons and corporations, but by 
municipal lighting plants as well; it has the power to examine the 
books and the affairs of the producers, to approve of all incorporation 
and franchises, aiid of all stocks, bonds, and other indebtedness; 
in short the aim of this article is similar to the preceding, although 
having been drafted with less success it is in places somewhat obscure. 
It is to be hoped that amendments to the law will soon remedy these 
defects. 

14. With the abolition of the former railroad, gas and electricity, 
and New York City rapid transit commissions, and the inspectors of 
gas meters the bill ends with the necessary provisions for the transfer 
of records, the continuance of pending actions and proceedings and 
the necessary appropriations. 

To call this law a piece of radical legislation is to speak mildly. It 
seems to mark an epoch in the history of our State, for the corpora- 
tions affected by the drastic provisions of the law are among those 
upon which the whole structure of our present business system rests. 
Without the railroads modern commerce would be impossible; with- 
out the street railroads our cities could not spread their vast popula- 
tions out into their evergrowing suburbs and social conditions would 
be completely altered; gas and electricity are not merely essential to 
our comfort, they are necessary to the existing business order — all of 
these public utilities are vital elements in the lives of every one of us, 
and a law which compels such a complete readjustment of their rela- 
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tions to the State on the one side and the public on the other is not 
merely radical, it is revolutionary. 

ni 

With many people the bare suggestion that the State or a munici- 
pality should undertake to regulate any business hitherto in private 
hands is at once denounced as "socialism." I must confess to having 
only the vaguest notion of what "socialism" in an economic sense is, 
but judging from the current use of the term it means anything which 
you want the State to do that I don't want it to do. It has been urged 
against the public service commissions law that it is "socialism;" 
perhaps it is, but the people are not going to be frightened by a mere 
word. The exact point where private action may best end, and the 
community itself should take hold, has certainly not been discovered 
yet; nor is it likely ever to be settled, for social conditions shift quite 
as rapidly as social experiments are made; and where can we draw 
the dividing line? 

Some lawyers will tell us that there is no dividing line in this par- 
ticular matter — that there is no essential difference between a public 
service corporation and any other; and that it is simply a question of 
public policy as to what business the State shall undertake to regulate, 
and what it shall leave without interference. Others will say that 
however hard it is to draw a dividing line, yet there is certain territory 
which is quite obviously on one side of the line, wherever the line may 
be, and certain territory quite as obviously on the other. Also it 
seems to be true that a certain business may stand on one side of the 
line in one generation and occupy the other side in the next. For 
many centuries it was public policy to subject the inn-keeper to 
stringent regulation in the public interest, but with the growth of 
modern conditions it has ceased to be necessary, and a modern hotel 
company can hardly be considered as a public service corporation. 
On the other hand when a virtual monopoly in the supply of some 
necessity of life has come into existence, that business certainly 
is drifting over the line into territory where some sort of public 
regulation seems inevitable. 

Competition was formerly recognized as the essential basis of trade, 
and so naturally, in the matter of modern public utilities, it was at 
first assumed that the safeguard of the public would be competition. 
Therefore, legislatures chartered rival railroads, and common councils 
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granted franchises to rival trolley, gas and electric companies; only to 
find that almost inevitably, after a brief period of cut-throat compe- 
tition, which threatened failure to both sides, there was consolidation, 
overcapitalization and relatively, if not actually, higher charges — 
and thus for the poor consumer the last state was worse than the 
first. 

In New York we have at last waked up to the fact that in these 
public utilities there has not only never been any genuine open com- 
petition, but from the nature of the case there could not be. We are 
also learning that in these businesses especially, if justice is to be 
done to the buyer as well as to the seller, in place of competition 
something must be substituted; and that something we are now to 
try in the shape of State regulation. 

All the businesses which are placed under the jurisdiction and 
supervision of the New York public service commissions are all more 
or less monopolies dependent upon some form of public grant or 
franchise. Our railways are not only great modern public highways, 
but the companies that own them also own the means of traversing 
them and of transporting goods along them. 

Our street railways occupy the public thoroughfares under exclu- 
sive grants from municipalities. The gas companies must get per- 
mission from the city to dig up the public streets, and electric light 
companies to erect their poles. Express, freight line and sleeping 
car companies only supplement the work of the railway. One and 
all would be unable to exist except for the public grant which is their 
foundation; and all these come well within the territory of public 
service corporations, which should be subject to State regulation. 

The reasoning under the old theory of the relation of the State or 
municipality to its public utilities was something like this (let us take 
a gas company for instance): 

1. The people of the city need gas. 

2. Here is a company of investors willing to spend the money 
necessary to supply the people with gas. 

3. To establish its business the company needs a franchise to lay 
pipes along the public streets. 

4. The city can well afford to permit the use of the public streets 
for the benefit of the gas consumers; especially as the gas company 
promises to light the city streets at a reasonable rate. 

5. By such use of its streets the city loses nothing; for the people 
get their supply of gas and the city gets its streets lighted. 
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6. The gas company is entitled to make all the money it can out 
of the private consumer. So long as the price of gas to the city is 
reasonable, the private consumer must take care of himself; if he does 
not like gas at the company's price he can go back to lamps and 
candles. 

This was ingenious reasoning but its fallacy is now getting to be 
quite obvious ; it is not true that the gas company has a right to make 
all it can out of the private consumers; for whenever the company 
pays upon the money actually invested a higher return than is just 
and reasonable — making of course a liberal allowance for the risk of 
new enterprise and whatever is necessary as incentive for good 
management; whenever for instance over and above such just and 
reasonable returns the gas company declares stock dividends from its 
surplus, or when it issues stock which is not based upon actual capital 
invested, it is in reality capitalizing for the benefit of its stockholders 
property which belongs to the city; which belongs to the city in 
spite of the fact that the common council may have granted that 
franchise in perpetuity to the gas company. For when the city 
legislature grants a franchise in perpetuity it gives away what does 
not belong to it to give, what does not even belong to the public — 
the existing generation of citizens — but which belongs to the whole 
community of today, of tomorrow and so on to the end of time. 

The fundamental mistake we have been making in all these years 
it is now easy to see — we have not realized the essential nature of the 
franchise — nor the essential difference between the ownership of a 
private business, subject to competition, and the operation of a 
public utility under a monopoly. Our ordinary American citizen, 
intent upon his own business and satisfied if he was making it pay, 
was also satisfied if he was getting from railroad, express company, 
telegraph or telephone the service that his own particular business 
required; and he was little inclined to question the right of investors, 
who were bringing to him the business advantage of a very necessary 
public service, to do what he himself was doing — make as much 
money as possible on the investment. 

The old theory, therefore, was that railroad or gas company, under 
a minimum of public supervision should be managed like private 
business corporations, primarily, if not exclusively, for the financial 
benefit of the investors. To be sure, under the fostering care of the 
older generation of railroad manipulators, that theory received some 
rather severe shocks, and we realized that the investors frequently 
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failed to get their shares of the profits; nevertheless, whatever the 
practice, the theory was still held to be sound. But of recent years 
our ideas have changed, as we have seen railroads utilized by monopo- 
lies to fasten their hold upon the public and crush out competition 
with remorseless vigor; as we have seen valuable city franchises 
secured for favored individuals frequently by methods utterly ab- 
horrent both in law and morals; as we have come to realize the 
power which lay in the hands of railroad companies to stimulate 
artificially one community while it might destroy another; as the 
knowledge has been slowly burned into our consciousness that public 
service corporations were after all managed by men very human in 
their weaknesses, greedy for power and wealth, and no more success- 
ful in resisting temptation than the rest of mankind. Studying these 
corporations more closely we have seen the newer companies — rail- 
roads, interurban electric roads and lighting companies, being man- 
aged primarily if not exclusively for the benefit, not of the investors, 
but of those who could induce investors to invest. A new form of 
human pest has thus made his appearance — the Promoter: and a 
new science of banking has made its appearance, which I think has 
not been named yet. "New" did I say? To some of us these new 
friends look most uncommonly like our old acquaintances, Dick 
Turpin and Jack Shepard, in a fresh disguise; and the new banking 
has a most unseemly resemblance to the old amusement known as 
highway robbery. Wordsworth's Rob Roy was not the first to 
invent that 

Good old rule — the simple plan — 

That he shall take who has the power, 

And he shall keep who can. 

nor has he been the last. 

In this latest variation of the old game the interests of the investor 
and the interests of the public alike have been overlooked; but it is 
all a very logical outcome of the original mistake — the theory that a 
public utility, once its franchise is granted by State or municipality, 
becomes a mere matter of private business. 

The fundamental purpose, as I understand it, of the public service 
commissions law is to remedy that old mistake — to place the relations 
of the State, the public service corporations and the public once for 
all upon an open and honest footing, one fair to all parties. All 
three parties are parties in interest; the public, the community of 
today demanding fair treatment for every individual, large manu- 
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facturer or small, rich or poor alike; the public service corporation, 
demanding just and liberal treatment for those who are willing to 
invest their capital in developing a public utility; and the State, stand- 
ing for the whole community in its continuing capacity from genera- 
tion to generation — from now into the far distant future, and demand- 
ing that these great questions shall be considered not as of today — 
but that the decision in all matters of public policy shall take the 
road which leads often away from the best immediate results toward 
the best results for the time to come. And of these interests the 
last is by no means the least important. 

"Conscience and the present constitution of things," says Davison, 
"are not corresponding terms. It is conscience and the issue of 
things which go together." 

A public service corporation is thus in reality a tri-partite partner- 
ship in which the past, the present and the future are all joined — the 
investor seeking security and a just return for his capital, the result 
of the labors and sacrifices of the past; the public asking immediate 
service in the present; and the State demanding consideration for the 
future. 

It is the duty of the public service commissions to consider every 
question brought before them in the light of these interests and to 
attempt to do justice to all three — to make use of the results of the 
past — to satisfy the just demands of the present, and to keep ever 
in mind the needs of the future. It is because of its endeavor to 
restore a proper balance to these three interests that this law makes 
so great a step in advance. 

We have been told that while the law gives the commissions power 
over future issues of stock and provides expressly that no franchise 
shall hereafter be capitalized, the commission should not attempt to 
reopen old matters — must not touch existing securities; that vested 
rights have been gained by the granting of franchises; that where such 
franchises have been capitalized they must be held inviolate; and 
that rates must be fixed with due regard to those vested rights. I 
should answer to this that a common council or a State legisla- 
ture may barter away any present rights, yours or mine; but 
the future is not theirs to give. They may not dispose of rights 
which belong to our children as much as to us, and to their children 
and their children's children after them. They may allow private 
development and management for the sake of immediate public 
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advantage, and any such investment should be protected from unjust 
and unreasonable competition and must be held sacred for the 
investors; but the franchise itself is something which may not be 
given away because it is not within the province of the legislature to 
give away that which does not belong to the existing community. A 
franchise granted by the legislature of fifty years ago, for instance, 
belonged then to us of today quite as much if not more than to our 
grandfathers who handed it over to some railroad in perpetuity; it 
belongs to us now as it will belong to our grandchildren in their turn. 
The action of the legislature of two generations ago in giving away 
our birthright is not morally a binding contract upon us to-day, when 
it comes into conflict with present or future public interest ; and the 
vested rights of the private inheritors of that franchise will not stand 
when they come into conflict with the vested rights of the whole 
people of the State of New York. 

Perhaps this blunt statement may seem " socialistic" and not to be 
accepted by those who fear to face plainly the conclusions which must 
be drawn from the premises they have helped to create; they will say 
that contracts are sacred by the Constitution and the laws and that 
therefore these old franchises must stand. But the Constitution will 
not guarantee a contract which was essentially illegal in its inception, 
any more than it will protect a sale of stolen goods however innocent 
the seller and the purchaser; and while this view of the illegality of 
the old franchise contract may not be "good law" according to 
present decisions, it will be good law within a very short time; for the 
public perception of the inner essence of things has grown with sur- 
prising swiftness of late years, and the courts never lag very far 
behind public opinion. If it is not legally practicable actually to take 
back the franchises there are other ways of reaching the same practi- 
cal result which will be found and developed. The law will never 
stand in the way of genuine progress; some legal way will always, 
sooner or later, be found to do that which is morally right and which 
the voice of the people, when it is the voice of God, demands. 

The continuing community then is the real owner of the fran- 
chise, and as such is entitled to its share of the profits of the public 
service corporation; and that share amounts to all that is left after 
the legitimate investor has had a liberal return on his investment, 
with something over to stimulate good business management. And 
that share should be given to the public and the State either in the 
shape of direct payment for the franchise, in improved service or in 
lower rates. 
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IV 

A few words in closing as to the practical operation of the law in 
New York. The commissions have been in existence only a year 
and that is a short time for a revolution to be consummated; but 
already experience has shown the immense value of the law. Mer- 
chants and manufacturers have a powerful tribunal before which 
they can plead for justice and efficiency; any individual with a just 
complaint can have it brought to the attention of a public service 
corporation by the commissions far more forcibly than he himself 
could bring it; the issues of stocks and bonds by these corporations 
are for the first time subjected to rigid scrutiny, and it is safe to say 
that very little water will leak into such securities in the future; 
in every way the rights and interests of the public are being safe- 
guarded as never before, and the public is becoming aware of the 
fact. For the first time in their history these great corporations 
realize fully that there is a higher power above them — a power to which 
the public can now appeal; they have been shorn of their ability to 
dispense life or death to businesses, to tyrannize over individuals or 
to ignore the interests of the public — for above them is the State, 
demanding justice and fair treament for its citizens and enabled to 
enforce its demands. 

It is only fair to say that on the other hand the corporations have 
shown both good sense and good temper in accepting the law graciously, 
and doing all in their power thus far, in carrying out its provisions 
and the orders and requests of the commission. Hundreds of com- 
plaints never reach the commissioners; the complaints are remedied 
by the corporations as soon as their attention is called to them. 
In truth, the wiser among the corporations managers see plainly 
that the law is their best defense against dangerous legislation; 
that the commission will stand as a barrier against injustice to the 
corporations on the one hand while it affords relief to the public 
against injustice on the other. 

It will lead to a safer and better condition of things all around — 
the public will see that its rights are safe-guarded and demagogic 
appeals will lose their force and effectiveness; the corporations will 
be protected against destructive competition and blackmail, and 
assured of a fair return on honest investment; hence should result a 
return of public confidence in the securities of the corporations — 
which ought in turn to be as good and conservative investments as 



304 PROCEEDINGS 

any municipal bonds. There will be two classes of people, but I 
think only two, who will suffer from the law — those among the 
capitalists and promoters who are too greedy to be content with their 
fair share — who wish to reap where they have not sown; and the 
demagogues and agitators who will feel themselves cheated out of 
their best weapons of attack. But if both these classes could be put 
out of business entirely the public would become duly grateful. 

That all these desirable things will come at once no one will expect ; 
that they are coming and that the public service commissions law 
will justify the expectations of its promoter many of us fervently hope 
and believe. That act is upon the statute book not because a 
governor of New York wished to alter the law; but because public 
opinion justly demanded a change in existing conditions. The old 
footing of the public service corporations was intolerable; something 
new had to be substituted for the false and outworn theory of compe- 
tition in order to protect the public and the State. Governor Hughes 
recognized the voice of the people demanding reform and the result 
was an effective piece of legislation which fairly entitles its author 
to be considered as that rather rare personality in American politics — 
a constructive statesman. 

For my own part, as a democrat I welcome a law which seems to 
me not only essentially democratic in principle, but as in line with 
frequent declarations of the party policy — an effort to root out the 
most insidious forms of special privilege and to regulate in the nams 
of the people various monopolies which have been for many years 
disturbing factors in our social and political development. 



